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U.S. Customs Service 


General Notices 


PROPOSED MODIFICATION OF RULING LETTER AND REVOCA- 
TION OF TREATMENT REGARDING NAFTA ELIGIBILITY OF 
“BACKFLEX COVER & BELT CLIP” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of the proposed modification of ruling letter and 
revocation of treatment relating to the “Backflex Cover & Belt Clip” 
as it relates to the status of this product under the North American 
Free Trade Agreement (NAFTA). 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to modify a ruling letter relating to the 
eligibility of the “Backflex Cover & Belt Clip” under the Harmonized 
Tariff Schedule of the United States (HTSUS), and to revoke any 
treatment previously accorded by the Customs Service to substan- 
tially identical merchandise. Comments are invited on the correct- 
ness of the proposed action. 


DATE: Comments must be received on or before February 17, 2001. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Textile Classification Branch, 1300 Pennsylvania Avenue 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rul- 
ings, 1300 Pennsylvania Avenue N.W., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Textile Branch, at (202) 927-2380. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub.L. 
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103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended 
and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its legal obligations. 


5A 


Accordingly, the law imposes a greater obligation on Customs to pro- 


vide the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended, (19 U.S.C. section 1484) 
the importer of record is responsible for using reasonable care to 
enter, classify and value imported merchandise, and provide any other 
information necessary to enable Customs to properly assess duties, 
collect accurate statistics and determine whether any other appli- 
cable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), 
as amended by section 623 of Title VI, this notice advises interested 
parties that Customs intends to modify a ruling letter pertaining to 
the NAFTA eligibility of the “Backflex Cover & Belt Clip.” Although 
in this notice, Customs is specifically referring to one ruling, New 
York Ruling (NY) E88017, dated October 15, 1999, this notice covers 
any rulings on this merchandise, which may exist but have not been 
specifically identified. Customs has undertaken reasonable efforts to 
search existing databases for rulings in addition to the one identified. 
No further rulings have been found. Any party who has received an 
interpretive ruling or decision (i.e., ruling letter, internal advice memo- 
randum or decision or protest review decision) on the merchandise 
subject to this notice, should advise Customs during this period. Simi- 
larly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substan- 
tially identical transactions. This treatment may, among other rea- 
sons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to 
importations of the same or similar merchandise, or the importer’s 
or Customs previous interpretation of the Harmonized Tariff Sched- 
ule of the United States (HTSUS). Any person involved in substan- 
tially identical transactions should advise Customs during this notice 
period. An importer’s failure to advise Customs of substantially iden- 
tical transactions or of a specific ruling not identified in this notice, 
may raise the rebuttable presumption of lack of reasonable care on 
the part of the importer or his agents for importations of merchan- 
dise subsequent to the effective date of the final notice. 

In NY E88017, Customs ruled that the merchandise did not qualify 
for preferential treatment under the NAFTA because the materials 
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used in the production of the goods would not undergo the change in 
tariff classification required by General Note 12(t)/63, HTSUSA. This 
ruling letter is set forth as “Attachment A” to this document. Since 
the issuance of this ruling, Customs has reviewed the NAFTA eligibil- 
ity of this merchandise and has determined that the cited ruling is in 
error. We have determined that this item was properly classified 
under subheading 6307.90.9989, HTSUS. However, the merchandise 
does qualify for preferential treatment under the NAFTA because 
General Note 12(t), Chapter Rule 1 to Chapter 63, states that “For 
the purposes of determining origin of a good of this chapter, the rule 
applicable to that good shall only apply to the component that deter- 
mines tariff classification of the good...”. In the case of the subject 
merchandise, “Backflex Cover & Belt Clip”, it is the fabric which forms 
the textile pouch which determined that the product should be classi- 
fied under a textile provision, subheading 6307.90.9989, HTSUS. In- 
asmuch as the fabric is wholly formed in the United States, it is our 
decision that the subject good is a NAFTA originating good under 
General Note 12(b), HTSUS. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to modify NY 
E88017, dated October 15, 1999, and any other ruling not specifically 
identified, to reflect the proper NAFTA status of the merchandise 
pursuant to the analysis set forth in Proposed Headquarters Ruling 
Letter HQ 964313 (see “Attachment B” to this document). Addition- 
ally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to revoke any 
treatment previously accorded by the Customs Service to substan- 
tially identical merchandise. Before taking this action consideration 
will be given to any written comments timely received. 


Dated: November 2, 2000. 


JOHN E. ELKINS, 
(for John Durant, Director, 


Commercial Rulings Division.) 


[Attachments] 
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The tariff classification and status under the North American Free Trade 
Agreement (NAFTA), of a “Backflex Cover and Belt Clip” from Canada; Ar- 
ticle 509. 


Dear Mr. KILLEEN: 

In your letter dated September 20, 1999, you requested a ruling on the status of 
a “Backflex Cover and Belt Clip from Canada under the NAFTA. 

The sample submitted is a “Backflex Cover with a Belt Clip” which is used for 
holding in place flexible magnet pads. The cover is made of two textile fabric 
panels. The exterior panel is constructed of brushed knit fabric laminated with 
foam. The interior is composed of a knit fabric panel. The panels are sewn to- 
gether to form the cover. The edges are finished off with interlock stitches. The 
metal clip is not permanently attached to the cover; it features onto the back 
portion a strip similar to the VELCRO brand fastener. When the clip is hooked 
unto a waistband the strip side faces outward towards the person’s body so that 
the cover can be attached. 

The applicable tariff provision for the “Backflex Cover with a Belt Clip” will be 
6307.90.9989, Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), which provides for other made up articles ... Other. The general rate 
of duty will be 7 percent ad valorem 

The merchandise does not qualify for preferential treatment under the NAFTA 
because the materials used in the production of the goods will not undergo the 
change in tariff classification required by General Note 12(t)/63, HTSUSA. 

In addition, the “Backflex Cover with Belt Clip” may be subject to a reduced rate 
of duty based upon the Tariff Preference Levels (TPL) established in Section XI, 
Additional U.S. Note 4 (a), up to the annual quantities specified in subdivision (c) 
of Note 4. Upon completion of the required documentation and up to the specified 
annual quantities, the “Backflex Cover with Belt Clip” may be eligible for < 
preferential rate. 

This ruling is being issued under the provisions of Part 181 Customs 
Regulations (19 C.F.R. 181). 

A copy of the ruling or the control number indicated above should be provided 
with the entry documents filed at the time this merchandise is imported. If you 
have any questions regarding the ruling, contact National Import Specialist Alan 
Tytelman at 212-637-7092 


f 


Should you wish to request an administrative review of 


this ruling, submit a 


copy of this ruling and all relevant facts and arg 


é 1ents within 30 days of the date 
of this letter, the Director, Commercial Rulings Division, Headquarters, U.S 


Customs Service, 1300 Pennsylvania Ave. N.W., Washington, D.C. 20229 


#207-5558-2 
Langley 


Canada 
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Re: Modification of NY E88017: NAFTA eligibility of “Backflex Cover & Belt Clip. 


DEAR Mr. KILLEEN: 

This is in regard to New York Ruling (NY) E88017 issued to you on October 15, 
1999, which involved the classification of the “Backflex Cover & Belt Clip” under 
the Harmonized Tariff Schedule of the United States Annotated and the status of 
this product under the North American Free Trade Agreement (NAFTA). A sample 
was submitted to this office for examination. We have reviewed this ruling and 
determined that the decision regarding NAFTA eligibility is incorrect. This ruling 
modifies NY E88017 by providing a correct determination with respect to the 
good’s NAFTA status. 


Facts: 


The su 
holding f 


bject item is identified as the “Backflex Cover & Belt Clip” and is used for 
lexible magnets against the body for the purpose of relieving pain. The 
cover is essentially a pocket constructed by sewing together two panels of lami- 
nated fabric. The laminated fabric features three-layer construction with nylon 
knit pile fabric on the outer surface, a core of polyester cellular plastic in the 
center and a backing fabric of nylon warp knit fabric. This product, which mea- 
sures approximately 8 inches by 6.5 inches, tapers slightly from bottom to top and 
has had its edges finished by overlock stitching. A metal clip is attached to the 
cover by a textile fabric hook fastener (a “Velcro”™ fastener) which engages with 
the loops of the outer knit pile fabric. The “Velcro”™ fastener is riveted to the 
metal clip and is supported by a strip of plastic in the form of a rectangular shape. 
The metal clip is used to fasten the cover to a belt and hold the cover close to the 
wearer’s body to maximize the effect of the magnetic field. 

Based on the certificates of origin that you submitted with this request, it ap- 
pears that the laminated fabric forming the cover and stainless steel belt clip are 
both wholly manufactured in the United States with a preference criteria of “A”. It 
is not clear from the documentation what foreign components are used in the 
manufacture of a strip of woven pile fabric glued to a plastic rectangular piece. 
You indicate that the “Velcro”™ hook fastener attached to the plastic support piece 
is manufactured in Canada, however, the certificate of origin indicates that this 
item incorporates foreign components and has been designated a preference cri- 
terion of “B”. The metal rivets attaching the “Velcro”™ and plastic support to the 
metal clip are described as “brass eyelets” and certified by the owner of the com- 
pany to be in compliance with the origin requirements of NAFTA. Finally, you 
state that the raw yarn for the thread used to sew the panels of fabric together is 
manufactured in China but is converted, colored and woven in Montreal, Canada, 
and constitutes less than % of 1 percent of the subject product. 

In NY E88017 dated, October 15, 1999, the subject item was classified in sub- 
heading 6307.90.9989, HTSUSA, which is dutiable under the general column one 
rate of 7 percent ad valorem. In addition, the ruling determined that the merchan- 
dise did not qualify for preferential treatment under the NAFTA because the 
materials used in the production of the goods will not undergo the change in tariff 
classification required by General Note 12(t)63, HTSUSA. You disagree with the 
determination that the article is not eligible for reduced duties under the NAFTA. 
You claim that the only foreign component used in the manufacture of this item is 
the sewing thread used to sew the cover together and that this thread should be 
ignored for the purposes of determining NAFTA eligibility since the thread repre- 
sents less than 7 percent of the weight of the good and therefore is de minimis by 
application of Section 102.13 of the Customs Regulations. 


Issue: 


1. What is the proper tariff classification and duty rate for the subject merchandise? 
2. Is the subject merchandise eligible for duty free treatment under the NAFTA? 
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Law and Analysis: 
Tariff Classification 


Classification under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is made in accordance with the General Rules of Interpretation 
(GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis 
of GRI 1, and if the heading and legal notes do not otherwise require, the remain- 
ing GRI may then be applied. The Explanatory Notes (EN) to the Harmonized 
Commodity Description and Coding System, which represent the official interpre- 
tation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and 
GRI. The EN, although not dispositive, are used to determine the proper interpre- 
tation of the HTSUSA by providing a commentary on the scope of each heading of 
the HTSUSA. See, T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989 

The determination of NAFTA eligibility is dependent, in part, on the tariff clas- 
sification of the item. As such, we must first classify the item under the HTSUSA 
The “Backflex Cover & Belt clip” is comprised of two detachable pieces which are 
constructed of different materials, i.e., textile and metal. The textile pouch, taken 
separately, would be classifiable in subheading 6307.90.9989, HTSUSA, which is 
the textile provision for “Other made up articles” and the metal clip would be 
classifiable in subheading 8308.90.9000, HTSUSA, which provides for articles of 
base metals such as “Clasps, ... hooks.” GRI 2(b) governs the classification of goods 
when there are mixtures and combinations of materials or substances, and when 
goods consist of two or more materials or substances. In relevant part, GRI 2(b) 
states that “The classification of goods consisting of more than one material or 


substance shall be according to the principles of rule 3.” GRI 3 states: 


(a). The heading which provides the most specific description shall be pre- 
ferred to headings providing a more general description. However, when two 
or more headings each refer to part only of the materials or substances 
contained in mixed or composite goods or to part only of the items in a set put 
up for retail sale, those headings are to be regarded as equally specific in 
relation to those goods, even if one of them gives a more complete or precise 
description of the goods. 


(b). Mixtures, composite goods consisting of different materials or made up of 


different components and goods put up in sets for retail sale, which cannot be 


classified by reference to 3(a), shall be classified as if they consisted of the 
material or component which gives them their essential character, insofar as 
this criterion is applicable. 


In this case, the applicable headings, 6307 and 8308, each refer to only part of 
the materials which make up this product. Thus, pursuant to GRI 3(a), we must 
consider the headings equally specific in relation to the goods. Accordingly, the 
goods are classifiable pursuant to GRI 3(b) as if they consisted of the material or 


component that gives them their essential character. The EN to GRI 3(b) states: 


(VII). In all these cases the goods are to be classified as if they consisted of 


the material or component which gives them their essential character, 
insofar as this criterion is applicable. 


(VIII). The factor which determines the essential character will vary 
between different kinds of goods. It may, for example, be determined by 

nature of the material or component, its bulk, quantity, weight or value, or 
the role of a constituent material in relation to the use of the goods. 


Explanatory Note (IX), for the General Rule of Interpretation 3(b) provides, in 
relevant part, that a composite of two separable articles must together form a 
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whole which would not normally be sold in separate parts. In this instance, the 
textile pouch can be characterized as having a “separable component”, i.e., the 
metal clip used to attach the entire unit to a belt or waistband. Clearly, these 
components function as a whole in that they are designed to be used together to 
hold a magnet close to the body of the user. These components would not fulfill 
their intended function if sold separately. 

Recently, there have been several Court decisions on “essential character” for 
purposes of GRI 3(b). These cases have looked to the role of the constituent 


materials or components in relation to the use of the goods to determine essential 
See, Better Home Plastics Corp. v. United States, 916 F. Supp. 1265 (CIT 


i 
969 (Fed. Cir. 1997); Mita Copystar America, Inc. 


character 
1996), affirmed 119 F. 3d U. 
United States, 966 F. Supp. 1245 (CIT 1997), motion for rehearing and reconsid- 
eration denied, 994 F. Supp. 393 (CIT 1998), and Vista International Packaging co., 
19 CIT 868, 890 F. Supp. 1095 (1995). See also, Pillowtex Corp. 1 
Supp. 188 (CIT 1997), affirmed CAFC No. 98-1227 (March 16, 1999). 
-r of this composite good can be determined by comparing 
lates to the use of the uct. The “Backflex Cover & Belt 
lip” i d for g in agnet pads. Although the metal clip 
provides the ( : oduct to a belt or 
which actually contains the therapeutic magnet 
tile pouch provides the essential character because it more 
1ain goal of the product, v.e., to carr » magnet which pro- 
f to the user. In Headquarter’s Ruling (HQ) 957182, dated March 6, 
"1 k warmer” w 1 was imported without 
article” under subheading 6307.90.9989, 
le pouch with elt mechanism to secure 
the subject case, the “body pad/back 


signed to hold a se parate energy element 


also features a distinct attachment feature 
the “Backflex 
precedent in 

her made up 
‘Backflex Cover & Belt 
i(b), as “composite goods”, under subheading 

HTSUSA, which is the provision for “Other made up articles includ- 
Other: Other: Other, Other: Other.” This provision is dutiable 


column one rate at 7 percent 


‘le, “Backflex Cover & Belt Clip 


undergoes processing opera- 
and incorporates materials produced in the United States. Both 

the United States and Canada are countries provided for under the North Ameri- 
; Trade Agreement (NAFTA). General Note 12, HTSUSA, incorporates 

the NAFTA into the HTSUSA. Note 12(a) provides, in pertinent part: 


Goods that originate in the territory of a NAFTA party under subdivi- 
sion (b) of this note and that qualify to be marked as goods of 
Canada under the terms of the marking rules... and are entered under 
a subheading for which a rate of duty appears in the “Special” subcolumn 
followed by the symbol “CA” in parentheses, are eligible for such duty 
rate... . [Emphasis supplied 


In order to be eligible for the “Special” “CA” rate of duty, the merchandise must 
be NAFTA originating goods under General Note 12(b), HTSUSA, and qualify to be 
marked as goods of Canada. Note 12(b) provides in pertinent part, 





U.S. CUSTOMS SERVICE 


) tne taril reatment a i gu 1titati mitati¢ 


set forth in t tariff schedule as “goods originating in the territory of a 
NAFTA party” 


‘ determining orig ‘a good of this chapter, the rule 


at good shall only apply to the component that determines 





TIN AND DECISIONS, VOL. 35, NO. 3, JANUARY 17, 2001 


vered 
ised the 
assified in a te | ‘ovision a i] 6307.90, HTSUSA. In 


whether was necessary to 


4 General 
enied 

was fore 
Chapter Rule 1 to Chi - 63, to the instant 


of the textile pouch it determines tarifi 


extile provisio bh g 6307.90.9989, 


thread that 
eed to apply 
I] 


istoms 


innota 


} 
determined t 1e inform 


omply wit CFR. Se 


nply w ( 
ruling will be subject to modification or 
in the fac previously furnished 


f country of origin. Accordingly, if tl 


submitted to Customs, it is recommended that 


n \ and/or 


ac with ’. Section 


Director, 
Commercial Rulings Division 





U.S. CUSTOMS SERVICE 11 


PROPOSED REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF HAMMER WEDGES 
AND AXE WEDGES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letter, and treat- 
ment relating to tariff classification of hammer wedges and axe wedges 
SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), this notice advises interested parties that Cus- 

he tariff classifi 
cation of hammer wedges and axe wedges under the Harmonized 
Tariff Schedule of the United States (“HTSUS”). Customs also intends 
to revoke any treatment previously accorded by Customs to substan- 


toms intends to revoke a ruling letter pertaining to the 


tially identical transactions. Comments are invited on the correct- 
ness of the proposed action 


DATE: Comments must be received on or before February 17, 2001 


ADDRESS: Written comments (preferably in triplicate) are to be ad 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washing 


o 


on, D.C. 20229. Comments submitted may be inspected 


t 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Gerry O’Brien, General 
Classification Branch, (202) 927-2388. 


SUPPLEMENTARY INFORMATION: 
Bac KGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 


North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the | 

“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its legal obligations. 
Accordingly, the law imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
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formation necessary to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other applicable 
legal requirement is met 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to revoke a ruling letter pertaining to the tariff classification 
of hammer wedges and axe wedges. Although in this notice Customs 
IS spec ifically referring to one ruling, NY E83857, this notice covers 

: 1is me rchandise which may exist but have not been 

if . Customs has undertaken reasonable efforts to 

search existing data bases for rulings in addition to the one identi- 

fied. No further rulings have been found. Any party who has received 

an interpretive ruling or decision (i.e., ruling letter, internal advice 

memorandum or decision or protest review decision) on the mer- 

chandise subject to this notice should advise Customs during this 
notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as amended 
(19 U.S.C. 1625(c)(2)), Customs intends to revoke any treatment pre- 
viously accorded by Customs to eiliibanid identical transactions. 
Chi atment may, among other be the result of the 
importer’s reliance on a ruling issued to a third party, Customs per- 
sonnel applying a ruling of a third party to importations of the same 
or similar merchandise, or the importer’s or Customs previous inter- 
pretation of the Harmonized Tariff Schedule. Any person involved in 
substantially identical transactions should advise Customs during this 
notice period. An importer’s failure to advise Customs of substan- 
tially identical transactions or of a specific ruling not identified in this 
notice may raise issues of reasonable care on the part of the importer 
or its agents for importations of merchandise subsequent to the effec- 

i inal notice of this proposed action. 

1 July 8, 1999, set forth as Attachment A to this 
document, Customs classified hammer wedges and axe wedges under 
subheading 8205.30.60, eo which provides for: “Handtools ... 
not elsewhere specified or included ... : Planes, chisels, gouges and 
similar cutting tools for ieee wood, and parts thereof: ... Other 

including parts).” Hammer wedges are goods “a connect the head 


1 


of the hammer with the handle of the hammer. It is now Customs 

position that hammer wedges are classified in subheading 8205.20.30 

HTSUS, or 8205.20.60, HTSUS, which provides for: “Handtools 

not elsewhere specified or included ...: ... es and sledge ham- 

mers, and parts thereof: With heads not over 1.5 kg each [or] With 

heads over 1.5 kg each” depending upon the ae of the hammer 
lg 


head; and axe wedges are classified in subheading 8201.40.60, HTSUS 
which pro vides for: * “Hi: ndtools of the following kinds ... : ... Axes ... 
and parts thereof: ... Other 

Pursuant to 19 US.C. 1625(c)(1), Customs intends to revoke NY 
E83857 and any other ruling not specifically identified in order to 
reflect the proper classification of the merchandise pursuant to the 
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analysis set forth in proposed HQ 963729. See Attachment B to this 
document. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs 
intends to revoke any treatment previously accorded by the Customs 
Service to substantially identical transactions. Before taking this ac- 
tion, we will give consideration to any written comments timely received. 


Dated: December 28, 2000. 


N AMERNICK 


irant, Director, 
yommercial I 


tulings Division.) 


[Attachments] 


Schedule 
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with the entry docum«s 
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Birnbaum at 212-637 
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[ATTACHMENT B] 


CLA-2 RR:CR:GC 963729 GOB 
Category: Classification 
Tariff No. 8201.40.60; 8205.20.30; 8 .20.60 


JOSEPH R. HOFFRACKER 
BARTHCO TRADE CONSULTANTS 


7575 Holstein Avenue 
Philadelphia, PA 19153 


Re: Hammer wedge; Axe wedge. 


DEAR Mr. HorrrackER 
This letter is with respect to NY E83857 dated July 8, 1999, issued to you on 
behalf of Consolidated Stores, Inc., by the National Commodity Specialist Division, 


New York. 


Facts: 


In your letter of June 22, 1999, you requested the tariff classification of “6pc 
Handle Wedges” (#HDHO405AVA). Information submitted with your request 
indicates that the goods are as follows: “4pc small hammer wedges (5/16” x 13/16”) 
suitable for hammer weight: 12 — 24 oz; Ipc sledge hammer wedge (1-1/2” x 1-1/2”) 
suitable for hammer weight: 2 


2 — 12 lb; 1lpc axe wedge (1-3/16” x 1-3/4”) suitable for 
axe weight: 3 — 6 lb.” Your letter of June 22, 1999, states: “Function: Holds the 
hammer I 


1ead and handle together.” 

In NY E83857 dated July 8, 1999, Customs determined that the goods were 
classified in subheading 8205.30.60, Harmonized Tariff Schedule of the United 
States (“HTSUS”), as: “Handtools ... not elsewhere specified or included ... : Planes, 
chisels, gouges and similar cutting tools for working wood, and parts thereof: 
Other (including parts).” We have reviewed that consideration and have deter- 
mined that it is incorrect. This ruling sets forth the correct classification. 


Issue: 


What is the tariff classification of the above-described hammer wedges and axe 
wedge? 


Law and Analysis 


Classification under the HTSUS is made in accordance with the General Rules 
of Interpretation (“GRI’s”). GRI 1 provides that the classification of goods shall be 
determined according to the terms of the headings of the tariff schedule and any 
relative Section or Chapter Notes. In the event that the goods cannot be classified 
solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRI’s may then be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(“EN’s”) are the official interpretation of the Harmonized System at the interna- 
tional level. While neither legally binding nor dispositive, the EN’s provide a 
commentary on the scope of each heading of the HTSUS and are generally indica- 
tive of the proper interpretation of these headings. See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 


8201 Handtools of the following kinds ... : ... axes ... 
8201.40 Axes ... and parts thereof: 
8201.40.30 Machetes, and parts thereof 


8201.40.60 Other 





U.S. CUSTOMS SERVICE 


Handtools ... not elsewhere specified or included 


Hammers and sledge hammers, and 
parts thereof: 


8205.20.30 With heads not over 1.5 kg each 


5 


8205.20.60 With heads over 1.5 kg each 


Planes, chisels, gouges and similar 
cutting tools for working wood, and 
parts thereof: 


Other (including parts) 


Other handtools ... and parts thereof: 
Other: 


Crowbars, track tools and 
wedges, and parts thereof 


Explanatory Note 82.05 (E) (5) provides: 


(E) Other hand tools ... 
This group includes: 
(5) Tools, for mining, road work, etc., such as crow bars, 
prizing levers, stone cutting chisels, punches and 
wedges. [Emphasis supplied.] 

The New Encyclopedia Britannica (1993) defines “wedge” in pertinent part as 
follows: “in mechanics, device that tapers to a thin edge, usually made of metal or 
wood, and used for splitting, lifting, or tightening, as to secure a hammer head onto 
its handle.” [Emphasis supplied.] 

The National Commodity Specialist Division contacted the Hand Tools Institute 
(“HTI”), a trade association of North American manufacturers of non-powered 
hand tools to obtain information about the use of wedges. The HTI advised that 
wedges are used to connect the head of the hammer with the handle of the 
hammer; if the handle of the hammer begins to loosen, an additional wedge may 
be used to tighten the fit. This is consistent with the information provided with 
your ruling request to the effect that the function of the wedges is to hold the 
hammer head and handle together. 

After a review of this matter, it is our determination that the wedges at issue 
here are not wedges within the meaning of subheading 8205.59.30, HTSUS. See 
EN 82.05 (E) (5), excerpted above. The wedges at issue here are not tools for 
mining or road work as described therein 

We further find that there is no basis for classifying the wedges in subheading 
8205.30.60, HTSUS, i.e., they are not planes, chisels, gouges or similar cutting 
tools for working wood, nor are they parts thereof. 

With respect to the issue as to whether the wedges are “parts,” in Clipper Belt 
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Lacer Co., Inc. v. U.S., 14 CIT 146, 155 (1990), the court quoted from earlier cases: 


It is a well-established rule that a ‘part’ of an article is something necessary to 
the completion of that article. It is an integral, constituent, or component 
part, without which the article to which it is to be joined, could not function as 
such article.” United States v. Willoughby Camera Stores, Inc., 21 CCPA 322, 
324, T.D. 46,851 (1933) (emphasis in original), cert denied, 292 U.S. 640 (1934) 

. In determining whether an item is a part of an article, the Court looks to the 
“nature, function, and purpose of an item in relation to the article to which it 
is attached or designed to serve ...” Ideal Toy Corp. v. United States, 58 CCPA 
9, 13, C_.A.D. 996, 433 F. 2d 801, 803 (1979) ... [Additional citations omitted.]} 
The rule set out in Willoughby Camera has been modified over the years so 
that a device may be a part of an article even though the device is not neces- 
sary to the operation of the article, provided that once the device is installed 
the article cannot function properly without it. To meet this test, the device 
must be dedicated for use upon the article. See Beacon Cycle, 81 Cust. Ct. at 
50-51, 458 F. Supp. at 816-17 ... [Additional citations omitted.] 


Following this rationale, it is our determination that the hammer wedges are 
parts of hammers or sledge hammers and the axe wedges are parts of axes. 

Accordingly, we determine that the hammer wedges are classified in subhead- 
ing 8205.20, HTSUS, as parts for hammers or sledge hammers. If the wedges are 
for use with hammers or sledge hammers with heads not over 1.5 kg each, they 
are classified in subheading 8205.20.30, HTSUS. If the wedges are for use with 
hammers or sledge hammers with heads over 1.5 kg each, they are classified in 
subheading 8205.20.60, HTSUS. 

The axe wedges are classified in subheading 8201.40.60, HTSUS as: “Handtools 
of the following kinds ... : ... Axes ... and parts thereof: ... Other.” 


Holdings: 


Hammer wedges for use with hammers with heads not over 1.5 kg each are 
classified in subheading 8205.20.30, HTSUS, as: “Handtools ... not elsewhere speci- 
fied or included ... : ... Hammers and sledge hammers, and parts thereof: With 
heads not over 1.5 kg each.” 


Hammer wedges for use with hammers with heads over 1.5 kg each are classi- 
fied in subheading are classified in subheading 8205.20.60, HTSUS, as: “Handtools 

not elsewhere specified or included ... : ... Hammers and sledge hammers, and 
parts thereof: ... With heads over 1.5 kg each.” 

Axe wedges are classified in subheading 8201.40.60, HTSUS as: “Handtools of 
the following kinds ... : ... Axes ... and parts thereof: ... Other.” 


Effect on other Rulings: 


NY E83857 is revoked 


JOHN DuRANT 
Director, 


Commercial Rulings Division. 
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Hartoc Foops INTERNATIONAL, INC., PLAINTIFF U. 
THE UNITED STATES, DEFENDANT 


Court No. 99—03-00146 
[Judgment for defendant.] 
(Dated December 28, 2000) 


Barnes, Richardson & Colburn (Rufus E. Jarman, Jr.) for plaintiff. 

David W. Ogden, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil 
Jivision, United States Department of Justice (James A. Curley), Chi S. Choy, 
Office of Assistant Chief Counsel, United States Customs Service, of counsel, for 
defendant. 


OPINION 
REsTANI, Judge: This matter is before the court on cross-motions for 
summary judgment. Plaintiff seeks interest on refund of duties. De- 
fendant argues that the refunds are not of “excess moneys deposited” 
on entries of imported merchandise and that, therefore, interest is 
not owed under 19 U.S.C. § 1505(c) (1994). 


Facts 

Plaintiff, Hartog Foods International, Inc. (“Hartog”), is the importer 
of record and consignee of the merchandise at issue, strawberry and 
cranberry juice concentrate or essence (1) imported via entry 614- 
27220403-9, dated April 19, 1990, and exported under drawback entry 
614-0000275-6, dated May 6, 1992, and (2) imported via entry 614- 
0082291-04, dated February 6, 1992, part of which was exported un- 
der drawback entry 614-0000287-1, dated September 17, 1992. Plain- 
tiff initially deposited $249.44 in fees or duties for the first entry, 
which was liquidated on August 10, 1990. On October 23, 1992, plain- 
tiff received $42.55 in drawback on this entry. Plaintiff initially depos- 
ited $1,512.56 as fees or duties on the second entry, which was liqui- 
dated on June 12, 1992. On or about February 26, 1993, plaintiff re- 
ceived $1,074.68 in drawback on the second entry. 
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Meanwhile, on September 11, 1992, plaintiff had made additional 
duty payments on the two entries for merchandise classifiable under 
HTSUS subheading 9903.23.30 requiring 100% ad valorem duty.' The 
payments totaled $98,659.20 on the first entry and $232,771.50 on the 
second. In October 1992, plaintiff made a refund request on the basis 
that it was entitled to drawback on the additional amounts of duty 
paid on September 11, 1992, based on the exportation of the goods 
reflected in the drawback entries of May and September, 1992. It 
appeared to make its request under 19 U.S.C. § 1520(a)(2) (erroneous 
or excessively collected fees, charges, or exactions). It sought return 
of 99% of the additional amount paid on the first entry and 99% of 
$166,988.25 paid on the second entry (representing duties paid on the 
portion of the covered merchandise which was exported). Plaintiff 
later clearly characterized its claim as one for drawback under 19 
U.S.C. § 1313 of lawful duties paid. Customs initially took the posi- 
tion that because the additional duty payment was voluntarily made 
more than 90 days after liquidation, that the claim for refund could 
be made only under 19 U.S.C. § 1520(a) (2),? and would not be treated 
as a drawback claim. 

On April 20, 1993 plaintiff protested the original drawback decisions 
of October 23, 1992, and February 26, 1993. In response to the Cus- 
toms Modernization portion (Title VI) of the North American Free 
Trade Agreement Implementation Act, Pub. L. No. 103-182, 107 Stat. 
2057 (1993), Customs promulgated regulations, effective April 6, 1998, 
allowing for drawback on post-liquidation voluntary tenders of duties 
where the drawback issue is open. See 19 C.F.R. §§ 191.3(a)(1)(iii),’ 
191.81(c). As the drawback issue on the first entry had remained open 
pursuant to the October, 1992, request for refund (and apparently 
because the February drawback determination was protested timely), 
on March 18, 1998 Customs determined to grant the protest of the 
original adverse drawback decisions for both entries. Ex. 1, Plaintiff's 
Motion. Accordingly, on August 14, 1998, Customs reliquidated the 
two entries and refunded a total of $262,990.98. On October 20, 1998, 
plaintiff protested the lack of interest. Plaintiff’s protest has been 
denied by operation of law. It filed a timely summons and the court 
1as jurisdiction pursuant to 28 U.S.C. § 1581(a). 


Apparently the 100% duty rate applied to goods of EC origin and Hartog could not prove the non-EC origin 
he merchandise. Hartog made the payment along with a voluntary disclosure to limit 19 U.S.C. § 1592 liability 


See 19 U.S.C. § 1592(c) (4 


“19 U.S.C. § 1520(a)(2) provides 


a) Cases in which refunds authorized 


2) Fees, charges, and exactions 
Whenever it is determined in the manner required by law that any fees, charges, or exactions, other 
than duties and taxes, have been erroneously or excessively collected 


Under the prior version of 19 C.F.R. § 191.3, drawback was allowed only on “ordinary” and “marking” duties 
which Customs interpreted not to include tenders under 19 U.S.C. § 1592 (c). 19 C.F.R. § 191.3 (1993) 
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DISCUSSION 

19 U.S.C. § 1505(c) reads, in pertinent part, as follows: 
(c) Interest 

Interest assessed due to an underpayment of duties, fees, or 
interest shall accrue, at a rate determined by the Secretary, from 
the date the importer of record is required to deposit estimated 
duties, fees, and interest to the date of liquidation or reliquidation 
of the applicable entry or reconciliation. Interest on excess moneys 
deposited shall accrue, at a rate determined by the Secretary, from 
the date the importer of record deposits estimated duties, fees, and 
interest or, in a case in which a claim is made under section 1520(d) 
of this title, from the date on which such claim is made, to the date 
of liquidation or reliquidation of the applicable entry or reconciliation.‘ 


It appears to the court that this statute was not drafted with draw- 
back of duties in mind. 19 U.S.C. § 1505(c) provides that interest shall 
be paid on excess moneys deposited from date of payment. In the 
ordinary course, drawback on duties properly paid is not owed until 
goods are exported under 19 U.S.C. § 1313° and a drawback entry is 
filed with Customs. See 19 C.F.R. § 191.51. Customs then would re- 
quire a certain amount of time to process the claim and to make 
payment. Because the duties owing that are paid on entry or liquida- 
tion are not erroneously or excessively paid just because drawback 
may be claimed, it is difficult to call any part of such payments “ex- 
cess moneys deposited.” Surely, if Congress wished ordinary draw- 
back refunds to bear interest it would have said from which date 
interest should run, that is, the date of exportation, the date of draw- 
back entry, some other date representing the normal date on which 
drawback refund should occur, or even the date of payment of the 
original duty. 

Thus, plaintiff’s argument that the duties properly paid may be- 
come “excessive” at some later date does not control whether inter- 
est may be paid on drawback refunds. It is excessive payments that 
bear interest from the date of payment and these duty payments were 
not excessive. Determination of drawback is a process separate from 
a determination of whether the duties on the merchandise as entered 
were proper. The court does not go so far as to hold that the interest 
provision must use the word "drawback” in order for interest to be 
owing, but delayed drawback refunds have to fit the words of the 
interest statute in order to bear interest. The court cannot fit the 
drawback pattern into the statute as written. Even though Congress 
may have wished to equalize interest treatment between the Govern- 


* The current version of 19 U.S.C. § 1520(d) refers only to “Goods qualifying und 


Drawback may involve simple re-exportation as here or re-exportation after manufacture 
other matters unrelated to the amount of duty owed on entry 
” Novacor Chems., Inc. v. United States, 171 F.3d 1376, 1381 (Fed. Cir. 1999), howe 
of interest on the fact that “drawback” is not mentioned in the applicable ir t statute. Nove may be 
understood as standing for the narrower proposition that “increased or additional” duties had a limited mean 
ing under prior law, 19 U.S.C.§ 1520(d) (1988), which did not include reclaimed drawback of duties 
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ment and importers,’ it is clear that the court cannot assist Congress 
in the drafting of interest provisions. They must be clear in order to 
waive sovereign immunity. See IBM Corp. v. United States, 201 F.3d 
1367, 1374 (Fed. Cir. 2000) (no interest on refunds of harbor mainte- 
nance tax under § 1505(c) or 28 U.S.C. § 2411), petition for cert. filed, 
69 U.S.L.W. 3259 (Sept. 28, 2000); Novacor, 171 F.3d 1376, 1381-82 
(under former 19 U.S.C. § 1520(d) and previous version of § 1505, no 
interest on refund of duty drawback erroneously reclaimed by gov- 
ernment); Kalan, Inc. v. United States, 944 F.2d 847, 850-52 (Fed. 
Cir. 1991) (under former 19 U.S.C. § 1520(d) and previous version of 
§ 1505, no interest on refunds of deposits made for estimated duties 
deposited at the time of merchandise’s entry), cert. denied, 503 U.S. 
906 (1992); Dynacraft Indus., Inc. v. United States, No. 99-03-00125, 
Slip Op. 00-119, at 17—18 (Ct. Int'l Trade Sept. 8, 2000) (no interest on 
pre-order antidumping duty deposits). 

Plaintiff argues that in Novacor the Federal Circuit implicitly ac- 
cepted that under the present version of § 1505(c),° that drawback 
claims bear interest. See Plaintiff’s Initial Brief at 15. It was neces- 
sary for the appellate court in Novacor to reach the issue of whether 
the new statute applied. Having found that it did not, there was no 
need to say what would occur if it did apply. Thus, Novacor does not 
control. Furthermore, Novacor is distinguishable. There Customs 
wrongfully reclaimed drawback previously paid. See Novacor, 171 F.3d 
at 1379. To this court those facts appeared to signify an increased 
payment of duties, or, for argument’s sake, excess payment of duties. 
Novacor Chems., Inc. v. United States, 980 F. Supp. 1288, 1292, 21 
CIT 1102, 1106 (1997), rev'd in part and affd in part, 171 F.3d 1376 
(1999). The Court of Appeals did not accept, however, that duties drawn 
back by the importer and then reclaimed by Customs are “increased 
duties.” Novacor, 171 F.3d at 1381. Novacor would seem to be of little 
help to plaintiff because of the differing factual pattern and the lim- 
ited holdings involved. 

Having concluded that 19 U.S.C. § 1505(c) does not apply to ordi- 
nary drawback claims, the issue becomes whether this unusual fac- 
tual pattern comes within the plain words of the statute or simply 
represents an ordinary drawback claim for which interest is not owed. 
In this case duties were owed and they were paid on September 11, 
1992. As with ordinary drawback, on the second import entry, expor- 
tation and drawback entry were made on a date after payment of 
duties on September 17, 1992. The undergranting of drawback on 
February 26, 1993 was protested and eventually resolved, but as indi- 
cated there is no provision in 19 U.S.C. § 1505 for interest in such 
a situation. 

Payment of duty on the first entry appears somewhat out of the 


* See H.R. Rep. NO. 103-361(D, at 140 (1993), reprinted in 1993 U.S.C.C.A.N. 2552, 2690. Of course, as drawback 
is a separate privilege of the importer, it is difficult to say what would be equal treatment 

© The Customs Modernization Act of 1993 added the second sentence of 19 U.S.C. § 1505(c). Prior to that time 
interest was owed on refunds only on additional or increased duties under 19 U.S.C. § 1520(d) (1988) 
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ordinary. An additional duty payment was made after the goods were 
exported. To properly qualify for drawback, however, duty must be 
paid. See 19 C.F.R. § 191.3(a); 19 C.F.R. § 191.81(c) & (d). Thus, the 
voluntary tender of duties by plaintiff on September 11, 1992, was not 
an erroneous or excessive deposit of duties even though it was made 
after export, and like the additional duty payment on the second en- 
try, plaintiff was not entitled to drawback on the first entry until it 
made payment and asserted its claim. That claim could not have been 
made properly in the original drawback entry because the duties had 
not yet been paid. Instead, the claim was made in the October 29, 
1992, letter explaining to Customs why Hartog was entitled to greater 
drawback payments. As indicated, under § 1505(c) interest is owed 
from date of payment; here September 11, 1992, would be the appli- 
cable date, but Customs could not have owed the money until Octo- 
ber 29, 1992, when plaintiff asked for a refund, or thereafter. See 
infra. If, indeed, there is to be some “relation back” principle so that 
the original drawback entry has application and the later payment of 
duties is to be considered “excess moneys,” Congress must make this 
clear. Congress did, indeed, provide in 19 U.S.C. § 1505(c) for interest 
to run from the date of claim for claims made under 19 U.S.C. 
§ 1520(d) (not applicable here), which indicates that the date for com- 
mencement of interest is not insignificant, and Congress has expressly 
provided for special circumstances when it has decided to do so. 

In any case, plaintiff does not ask for interest from the date of claim. 
It asserts that interest is owed from the date of payment or the dates 
of original liquidation of the drawback entries. Plaintiff’s Reply at 5. 
In accordance with its understanding of Customs’ prior practice of 
refunding drawback on a voluntary tender made more than 90 days 
after liquidation (time for protest), under 19 U.S.C. § 1520(a)(2), plaintiff 
apparently made a claim for refund under that provision. See Cus- 
toms’ letter of February 11, 1993, Ex. 2, Plaintiff's Reply. This claim 
is referred to in Treasury’s decision of March 18, 1998, see HQ 225406, 
Ex. 1, Plaintiff's Motion, and Plaintiff’s Letter of April 26, 1995, sub- 
mitted by defendant. See Ex. B, Defendant’s Motion. The October 29 
letter appears to be the reason drawback on the first entry was con- 
sidered still open at the time of the April 20, 1993 protest. As indi- 
cated, however, there is no provision for payment of interest on such 
a refund from date of claim, date of payment, or date of liquidation. 
Thus, even as to the first entry where payment of duties was made 
after exportation , after there would seem to be no interest payable. 

Accordingly, judgment shall enter for defendant. 
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(Slip Op. 00-172) 


HOHENBERG Bros. COMPANY, PLAINTIFF VU. THE UNITED STATES, DEFENDANT 


Court No. 96—09-—02074 and Court No. 95—04—00450 


A.C. MonkK AND COMPANY, INC., PLAINTIFF UV. 
THE UNITED STATES, DEFENDANT 


Court No. 96—09-—02014 


THE AUSTIN TOBACCO COMPANY, INC., PLAINTIFF U. 
THE UNITED STATES, DEFENDANT 


Court No. 96—09-02141 
CARGILL AMERICAS, INC., PLAINTIFF U. THE UNITED STATES, DEFENDANT 
Court No. 96—12—02808 and Court No. 97—06—00970 


CARGILL CrTRO-AMERICA, INC., PLAINTIFF UV. 
THE UNITED STATES, DEFENDANT 


Court No. 97-08—01358 
CARGILL FERTILIZER, INC., PLAINTIFF U. THE UNITED STATES, DEFENDANT 
COURT NO. 96-09-02074 
CARGILL, INCORPORATED, PLAINTIFF U. THE UNITED STATES, DEFENDANT 
Court No. 97—06—00969 and Court No. 95—04—00449 


CAROLINA LEAF TOBACCO COMPANY, INC., PLAINTIFF DU. 
THE UNITED STATES, DEFENDANT 


Court No. 95-04—-00448 and Court No. 96—09-02073 
DIBRELL BROTHERS, INC., PLAINTIFF v. THE UNITED STATES, DEFENDANT 
Court No. 96—09—02028 
EXCEL CORPORATION, PLAINTIFF VU. THE UNITED STATES, DEFENDANT 
Court No. 95—04—00379 


GENERAL ELECTRIC COMPANY, PLAINTIFF U. 
THE UNITED STATES, DEFENDANT 


Court No. 96—09-02126 and Court No. 97—08—01360 
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K.R. Epwarps LEAF ToBAcco CoMPANY, INC., PLAINTIFF U. 
THE UNITED STATES, DEFENDANT 


Court No. 96—09-—02052 


MAc.LIN-ZIMMER-MccILL Tosacco Co., INC., PLAINTIFF v. 
THE UNITED STATES, DEFENDANT 


Court No. 96—09-—02057 


Monk-AUusTIN INTERNATIONAL, INC., PLAINTIFF Uv. 
THE UNITED STATES, DEFENDANT 


Court No. 96—09-—02059 


THORPE-GREENVILLE Export TosBacco Co., INC., PLAINTIFF UD. 
THE UNITED STATES, DEFENDANT 


Court No. 96—09-02114 


T.S. RAGSDALE COMPANY, INC., PLAINTIFF VU. 
THE UNITED STATES, DEFENDANT 


Court No. 96—09-—02083 


UNIVERSAL LEAF TOBACCO COMPANY, INC., PLAINTIFF U. 
THE UNITED STATES, DEFENDANT 


Court No. 96—09-—02118 


U.S. STEEL INTERNATIONAL, INC., PLAINTIFF v. 
THE UNITED STATES, DEFENDANT 


Court No. 96—09-02115 and Court No. 96—12-—02820 


U.S. STEEL MINING Co., INC., PLAINTIFF v. 
THE UNITED STATES, DEFENDANT 


Court No. 96—09-02116 and Court No. 96—12-02811 
USX CorPoRATION, PLAINTIFF U. THE UNITED STATES, DEFENDANT 
Court No. 96—09-—02091 


USX ENGINEERS & CONSULTANTS, INC., PLAINTIFF, U. 
THE UNITED STATES, DEFENDANT 


Court No. 96—09-02092 


[Motion to Amend Judgment Denied.] 
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(Dated December 28, 2000) 


McKenna & Cuneo, L.L.P. (Peter Buck Feller and Daniel G. Jarcho) for moving 
plaintiffs. 

David W. Ogden, Assistant Attorney General, David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, United States Department of Justice 
(Jeffrey A. Belkin) for defendant. 


OPINION 


REsTANI, Judge: This matter is before the court on plaintiffs’ mo- 
tions to amend judgment. The captioned cases involve claims falling 
within the two-year statute of limitations for suits under 28 U.S.C. 
§ 1581(i) (1994). The judgment for which amendment is sought is the 
form consent judgment developed for resolution of suits seeking re- 
fund of Harbor Maintenance Tax (““HMT”) paid on exports. See U.S. 
Shoe Corp. v. United States, No. 98-126, 1998 WL 544680 (Ct. Intl 
Trade Aug. 28, 1998); 26 U.S.C. § 4461, et seg. (1994). Such taxes were 
found to be unconstitutional in United States v. U.S. Shoe Corp., 523 
U.S. 360, 366—70 (1998). Plaintiffs voluntarily entered into the judg- 
ments at issue, and payment of principal has been made thereon. 

In IBM Corp. v. United States, 201 F.3d 1367, 1374 (Fed. Cir. 2000), 
petition for cert. filed, 69 U.S.L.W. 3259 (U.S. Sep. 28, 2000) (No. 00— 
482), the court found interest was not owing on such refunds made 
under this court’s 28 U.S.C. § 1581(i) jurisdiction. In Swisher Int’l., 
Inc. v. United States, 205 F.3d 1358, 1864-65 (Fed. Cir.), cert. denied, 
1215S. Ct. 624 (2000), the court found that 28 U.S.C. § 1581(a) jurisdic- 
tion existed for HMT refund claim denials that were properly pro- 
tested. As in Swisher, these plaintiffs perfected § 1581(a) protest de- 
nial jurisdiction. Jd. at 1361. Accordingly, plaintiffs seek amendment 
of the form judgments to recite § 1581(a) jurisdiction instead of 
§ 1581(i) jurisdiction and rewording the interest provision thereof so 
that interest will be owed from date of summons under 28 U.S.C. 
§ 2644.' By its terms 28 U.S.C. § 2644 applies to § 1581(a) jurisdiction 
cases (challenge to denial of protest under section 515 of the Tariff 
Act of 1930), but not to § 1581 (i)(residual jurisdiction) cases.’ 

First, contrary to plaintiffs’ argument, the judgments are not juris- 
dictionally defective. It is clear that the court has jurisdiction in this 
matter under 28 U.S.C. § 1581, whether it is under subsection (a) or 
(i). Thus, the disposition of plaintiffs’ claims via a consent judgment 
was proper and the court did not lack jurisdiction to enter the judg- 
ment. 

Second, prior to the Swisher decision it was settled law that § 1581(i) 
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jurisdiction did not exist if § 1581(a) jurisdiction provided an adequate 
remedy, whether or not a plaintiff availed himself of the underlying 
administrative procedure. See Miller & Co. v. United States, 824 F.2d 
961, 963 (Fed. Cir. 1987), cert. denied, 484 U.S. 1041 (1988). Thus, 
attorneys could not have predicted that any factual scenario leading 
to § 1581(a) jurisdiction was possible after the Supreme Court found 
28 U.S.C. § 1581(i) jurisdiction in U.S. Shoe. 523 U.S. at 365. None- 
theless, the Federal Circuit did fashion in Swisher what is apparently 
an exception to the normal rule, so that both parties who proceeded 
via the administrative refund route and those parties who sued di- 
rectly may recover.® 

Third, although this jurisdictional avenue was not predictable, the 
law firm representing Swisher before the Federal Circuit, which is 
also the firm representing these plaintiffs, continued to press its 
§ 1581(a) jurisdictional argument based on denial of a refund request 
(for which no time limit was set) in order to avoid the two-year stat- 
ute of limitations applicable to § 1581(i) claims. See 28 U.S.C. § 2636(i). 
As officers of the court, they surely would not have pressed this argu- 
ment if it were frivolous. Aware of their own argument in Swisher, 
and deeming it worth pursuing in this court and the Court of Appeals, 
they nonetheless allowed the consent judgment forms to be signed, 
entered and payment to be made thereon. 

Fourth, the court made clear that although it believed interest was 
owing in suits filed under § 1581(i), it indicated that the matter was 
by no means clear. See U.S. Shoe Corp. v. United States, 20 CIT 206, 
207 (1996). Thus, if interest were of importance to its clients, plain- 
tiffs’ attorney should not have banked solely on an award of interest 
for claims made pursuant to cases settled under § 1581(i), but should 
have preserved the claims under § 1581(a) by not signing form con- 
sent judgments awarding judgment under § 1581(i), with interest ex- 
pressly made dependent on the outcome of JBM, the § 1581(i) interest 
test case. 

Plaintiffs’ counsel never sought more flexible language on interest 
or on jurisdiction in the judgment form, although they are not strang- 
ers to the process that resulted in the claim resolution process and 
the form. Obviously, they expected that the consent judgment as written 
ultimately would give their clients all they were due, with the advan- 
tage of payment of principal earlier than could be expected if the 
cases remained stayed pending the Swisher litigation or perhaps pro- 
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ceeded separately. 

The court was very liberal in allowing test cases to proceed on vari- 
ous types of claims on various theories. The court cannot say what 
might have happened if plaintiffs had sought a different procedure for 
their claims or whether they could have obtained early payment of 
principal and yet preserved these arguments. History cannot be un- 
done, however. 

Statutes providing for HMT on exports should not have been passed. 
The internal revenue interest statute should have provided for inter- 
est on HMT claims more clearly. Unfortunately, these statutory er- 
rors did occur. The court regrets all parties may not be made com- 
pletely whole because they may be limited to post-judgment of con- 
cern is their bargain so that bargains can be relied on now and in the 
future. 

Contrary to the government’s preference for one payout, the court 
required that principal be paid before the interest issue was resolved 
in order to limit harm if interest was not owed. The government met 
its payment deadlines. The court will not compel the government to 
pay money on certain conditions and then change the conditions after 
payment is made, without a more serious case of injustice than is 
made here. If justice can tolerate the non-payment of interest on the 
§ 1581(i) claims, as is the result of JBM, justice can tolerate holding 
these well-represented parties to their bargain. 

Unless the Supreme Court reverses the JBM decision, these plain- 
tiffs will not get interest from date of summons in 1995, 1996, and 
1997, to dates of judgment, which would not have been earlier than 
late 1998. This is the bargain that was made. 

Motion to Amend Judgment Denied. 


(Slip Op. 00-173) 
AKER GULF MARINE, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 99-—09-—00604 
{Harbor Maintenance Refund Suit Dismissed.]| 
(Dated December 28, 2000) 
Lamb & Lerch (David R. Ostheimer and Sidney H. Kuflik) for plaintiff. 
David W. Ogden, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice 
(Jeffrey A. Belkin), Richard McManus, Office of General Counsel, United States 


Customs Service, of counsel, for defendant. 


OPINION 


Restani, Judge: This matter is before the court on defendant’s mo- 
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tion to dismiss for failure to state a claim and on plaintiff’s motion for 
partial summary judgment. For purposes of the motions, the court 
accepts as true plaintiff's allegations that it shipped floating, drilling 
and production platforms from the port of Corpus Christi, Texas, to a 
location on the Outer Continental Shelf (“OCS”); that the shipping 
was by way of attachment to a tug boat; and that it paid Harbor Main- 
tenance Tax (“HMT”) on the platforms. See Gould, Inc. v. United States, 
935 F.2d 1271, 1274 (Fed. Cir. 1991). Plaintiff seeks refund of the 
HMT. The court has jurisdiction pursuant to 28 U.S.C. § 1581(i) (1994). 
Plaintiff presents three bases for refund in its motion.! One, it al- 
leges that shipments to the OCS are exports and the HMT on exports 
has been declared unconstitutional in United States v. U.S. Shoe Corp., 
523 U.S. 360 (1998). Two, pursuant to 26 U.S.C. § 4461 et seq. (1994), 
the HMT is imposed on commercial cargo “loaded on” commercial 
vessels and plaintiff alleges that the platforms are not commercial 
cargo, nor is towing by a tugboat a “loading on.” Three, Customs reg- 
ulation 19 C.F.R. § 24.24(e) (1999) imposes HMT liability on domestic 
shipment only between ports and the OCS is admittedly not a port. 
The court rejects all three theories. 


I. HMT on shipments to the OCS is not prohibited by the Constitution. 


The parties have cited a number of statutory provisions which in- 
clude or do not include the OCS within the definition of United States 
for one or another purpose. These statutes are largely irrelevant to 
the issue of what is an “export” for purposes of the Export Clause of the 
Constitution.” Statutes cannot change the meaning of the Constitution. 

The Export Clause was adopted to serve the broad purpose of 
‘forbid|ding] federal taxation of exports.” JBM Corp. v. United States, 
59 F.3d 1234, 1239 (Fed. Cir. 1995) (quoting Dep’t of Revenue v. Ass’n 
of Washington Stevedoring Cos., 435 U.S. 734, 758 (1978)), affd, 517 
U.S. 843 (1996).* The Supreme Court in JBM noted that ‘the Export 
Clause .. . specifically prohibits Congress from regulating interna- 
tional commerce through export taxes, disallows any attempt to raise 
federal revenue from exports, and has no direct effect on the way the 
States treat imports and exports.” 517 U.S. at 859 (emphasis added). 
Thus the clause refers only to international commerce. See Florida 
Sugar Mktg. and Terminal Ass’n, Inc. v. United States, 220 F.3d 1331, 
1335-87 (Fed. Cir. 2000) (finding Export Clause does not bar tax on 
interstate shipments), petition for cert. filed, 69 U.S.L.W. 3298 (US. 
Oct 25, 2000) (No. 00-660). 

Shipments to the OCS involve no commerce with foreign coun- 
tries. An “export” for purposes of the Export Clause “must necessarily 


6 os . \ 

* Other bases for plaintiff's refund claim alleged in the complaint were re in previous test litigation 
Plaintiff agrees to be bound by the final resolution of those cases. Thus limited to the three 
theories discussed herein 


? Art. I, $9, cl. 5 of the Constitution states: “[N]o Tax or Duty shall be laid on Articles exported from any State.” 


* The Framers sought to “alleviate the fear of northern repression through taxation of southern exports 
by completely denying to Congress the power to tax exports at all.” Carnival Cruise Lines, Inc United States, 
200 F.3d 1361, 1364 (Fed. Cir.) (quoting JBM, 517 US. at 861), cert. denied, 120 S. Ct. 2741 (2000 
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originate from one jurisdiction and terminate in another jurisdic- 
tion.” Jd. at 1338. “|T|he destination of the shipment must be outside 
the jurisdiction of the federal government... .”4 Jd. Shipments to the 
OCS are not “exports” in the Export Clause sense of the word. They 
are not “shipments to foreign countries.” Jd. at 1337. Thus, HMT on 
such shipments to the OCS is not unconstitutional. 


Il. The HMT Act provides for HMT on shipments from a domestic 
eads as follows: 


General rule. 
There is hereby imposed a tax on any port use. 


b) Amount of tax. 
The amount of the tax imposed by subsection (a) on any port 
| be an amount equal to 0.125 percent of the value of the 


irgo involved 


) Liability and time of imposition of tax. 


Liability. 


subsection (a) shall be paid by — 


‘go entering the United States, the importer, 
x0 to be exported from the United States, 


e, the shipper. 
rime of imposition. 
i 1 by regulations, the tax imposed by subsec- 
be exported from the United States 
ye exported trom the United states, 
time of unloading. 


reads 1n relevant part: 


ise” means 
2s of commercial cargo on, or 
r of commercial cargo from, 


i port. 


3) Commercial cargo. 
\) In general. 
The term “commercial cargo” means any cargo transported 


the United States. 43 U.S.C. § 1333(a)(1). Thus, 
j s jurisdiction for these purposes 
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on a commercial vessel including pa 
compensation or hire. 


Commercial vessel. 
(A) In general. 

The term “commercial vessel” means 
(i) in transporting cargo by water for compensation or | 
(11) in transporting cargo by water in the business of 
lessee, or operator of the vessel. 


It is clear from these provisions that Congress intended to tax for 
general port use by means of a tax on commercial cargo. BMW Mfg. 
Corp. v. United States, 69 F. Supp.2d 1355, 1358 (Ct. Int'l Trade 1999 
(citing Texport Oil Co. v. United States, 185 F.3d 1 7 
1999)). See also Citgo Petroleum Corp. v. United 
106, 108 (Ct. Int'l Trade 2000). The parties 
Corpus Christi was used to ship the platforn 
terms of the statute, “commercial cargo” is 
thing (with exceptions not applicable her: 
cial vessel. Clearly a tug boat was hired t 


For these purposes it is a commercial ves 


theory rests on the argument that 
tugboat, but were beside it, and the1 
use.” That is, the cargo was not loaded or 1 
cial vessel, as required by 26 U.S.C. § 
The court will not rest the issue of ap 
narrow definition of a statutorily undefined pre} 


1 


mon usage has a broad meaning.” Plaintif 
that cargo “inside” a vessel is not to be taxe 
“beside,” “behind” may be equivalent to “on ta 
is. What Congress intended was to tax cargo transpor 
commercial vessel from a port of the United States. 
cation that Congress meant any distinction based 
means of connecting the cargo to the vessel, /.e., g1 ty \ 
Further, the fact that the tax is imposed at the time of 
under 26 U.S.C. § 4461(c)(2)(B) proves nothing. TI 
provide that the cargo must be unloaded at a port 
other details about the unloading. The tug boat gave up its cargo at 
the OCS. Under § 4461(c)(2)(B), at that time the tax was imposed. 
Congress intended to prevent double taxation at time of loading and 
unloading where domestic ports are at both ends of the shipping trans- 


t ony 


’ See Black’s Law Dictionary 1088 (6tI 


On. Upon; as soon as; near to; along 


in; during; at or in contact with upper surf 
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action. See 26 U.S.C. § 4462(g)(1) (“Only 1 tax shall be imposed ... 
with respect to the loading on and unloading from, or the unloading 
from and the loading on, the same vessel of the same cargo.”).® Sec- 
tion 4461(c)(2)(B) does not prevent taxation where only one domestic 
port is involved. 


Il]. Customs Regulations do not exempt shipments to the OCS from 
the HMT.: 
Customs HMT Regulations at times muddle what appears clear 
from the statute. 19 C.F-R. § 24.24(a) reads: 
Fee. Commercial cargo loaded on or unloaded from a com- 
nercial vessel is subject to a port use fee of 0.125 percent (.00125) 
of its value if the loading or unloading occurs at a port within the 
definition of this section, unless exempt under paragraph (c) of 
this section or one of the special rules in paragraph (d) of this 
section is applicable. (emphasis added) 


This reflects the statutory provisions, as does much of the remain- 
der of the regulation. Unfortunately, when it came time to provide 
the specifics of collection with respect to domestic vessel movements 
in § 24.24(e), Customs did not follow the statutory language. Rather, 
it added the language “to be transported between ports in the U.S.” 
19 C.F.R. § 24.24(e) (1)(i) (2000). If read to exempt these shipments 
from liability, this language conflicts with the broad liability provided 
by the statute. When subsection (e) is read with the remainder of 
§ 24.24, including subdivision (a), the regulation becomes ambiguous. 
That is, one does not know if the regulatory drafters did not consider 
shipments to the OSC “domestic” shipments, if the provision merely 
was to clarify the time for collection of duties where two port uses 
were involved without saying anything about one port uses, or if there 
was some other intention. As the statute is clear in this regard, the 
ambiguous regulatory provision does not control. 

Accordingly, this action is dismissed. 


” See also S. Rep. No. 99-228, at 9-10 (1986), reprinted in 1986 U.S.C.C.A.N. 6639, 6714 (“Only one port use 
charge is to be imposed with respect to the transportation of the same cargo on the same vessel. Also, the port 


use charge is to be imposed only once where the same cargo is loaded and reloaded at the same port.”) 
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